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o National Defense Authorization Act for 2021 (“NDAA”) 
enacted January 1, 2021.  

• Includes the Anti-Money Laundering Act of 2020 
(“AML Act”; “AMLA”)

• Most significant revisions to U.S. anti-money 
laundering/countering the financing of terrorism 
(“AML/CFT”) laws since the USA PATRIOT Act

• Changes will affect not only financial institutions but 
many U.S. companies 

o Financial industry support for the AML Act was widespread.  

• Most major trade associations advocated for 
passage 

• Reflects  prevailing view that the AML/CFT regime 
had become outdated, costly and burdensome

Origins of the AML Act 



The AML Act requires Treasury to issue national  AML/CFT 
priorities first prior to June 30, 2021 and at least every four 
years thereafter.

• Priorities expected to be reflected in financial 
institutions’ risk assessments and compliance 
programs 

• Regulatory agencies directed to consider an 
institution’s review and incorporation of these 
priorities as part of BSA/AML examinations

Similar provisions were included in FinCEN’s Sept. 2020 AML 
Program ANPRM

• Status of that proposal is uncertain following 
passage of AML Act

National Priorities and Risk 
Assessment Review



Summary

Provisions relating to AML/CFT, 
sanctions and financial crimes compliance include:

• Beneficial Ownership. Beneficial 
ownership reporting requirements;
creation of national corporate registry

• Foreign Bank Subpoena.  Broad 
subpoena authority for Treasury and 
Justice Departments to seek bank 
records held outside U.S. 

• New Whistleblower Reward Program.

• SAR/Information Sharing. Revisions to
SAR sharing rules, including with 
foreign affiliates

• AML Priorities.   Process for publication 
of national AML/CFT priorities

• Testing Methods Rulemaking.  Create 
a rule specifying standards for testing 
of technology

• Enhanced BSA Penalties.

• Virtual Currency. Incorporation of 
virtual currency and digital assets into 
BSA framework



Immediate impacts of the AML Act are limited; numerous rulemakings 
are required over the coming 18-24 months to implement its provisions. 
But some important provisions are self-executing, e.g.: 

• Foreign bank subpoena authority

• Increased BSA penalties

• Enhanced BSA whistleblower program 

Forthcoming, more significant impacts on AML programs do not have a 
firm timetable.

• AML program will need to accommodate national priorities that 
are yet to be defined

• CDD rule revisions to address a new national registry that is yet to 
be built

Considerations for Timing and 
Implementation



• National Corporate Registry.  AML Act requires companies to 
report beneficial ownership information to FinCEN, either: 

§ at formation, for new entities; or 
§ for companies already in existence, two years after new 

implementing regulations. 

• “Reporting companies” also will be required to report changes 
in their beneficial ownership on a going-forward basis. 

• Beneficial owners are defined as 

§ Individual(s) “exercis[ing] substantial control”; and 
§ Individual(s) owning 25% or more of the ownership 

interests of an entity. 

• Exemptions.  Statute provides 24 exemptions from reporting, 
for financial  institutions and others. 

• CDD Rule Implications. Treasury is required to reconcile the 
new beneficial ownership reporting requirements with the 
existing Customer Due Diligence (“CDD”) Rule.

Beneficial Ownership 
Reporting Requirements



o Powerful New Tool for Seeking Foreign Bank Records.  The AML Act 
gives the Treasury Secretary and Attorney General subpoena power 
to seek “any records” relating to “any account” of a foreign bank.
• Only requirement is that the foreign bank maintains a 

correspondent account in the United States 
• Records are susceptible to subpoena wherever located; no 

nexus with the U.S. correspondent account is required 
• Authority is self-executing and currently in force

o Foreign banks may petition federal courts for relief, but conflict with 
foreign secrecy or confidentiality laws is not grounds for objecting.

o Failure to comply can lead to various penalties, including losing 
access to banking services in the United States.
• Foreign Banks may face a choice to potentially violate home 

country law or defy U.S. subpoena and risk access to U.S. 
financial system 

Extraterritorial Subpoena 
Authority



o The AML Act establishes a process for law enforcement to notify 
FinCEN of the intent to submit a written request to a financial 
institution to keep an account open or permit transaction(s) (a 
“keep open request”), and a corresponding safe harbor for 
financial institutions with respect to accounts and transactions 
maintained and effectuated as a result. 

• SAR obligations are unaffected.

o FAQ. On January 19, 2021, FinCEN and other banking agencies 
issued frequently asked questions which clarify that a financial 
institution may, but is not required to, maintain an account or 
customer relationship for which it has received a written keep open 
request from law enforcement, regardless of identified suspicious or 
potentially illicit activity. 

• If a financial institution keeps such an account open as 
requested, it must comply with all applicable BSA 
requirements, including requirements to conduct ongoing risk-
based monitoring, and, as appropriate, file SARs, including 
continuing activity SARs consistent with FinCEN guidance.

Keep Open Requests



The AML Act creates a new BSA whistleblower program with increased 
financial incentives for informants: 

Statute also provides: 

• Enhanced protections from employer retaliation for whistleblowing 
complaints; and 

• Expanded definition of eligible whistleblowers, including employees 
(e.g., internal compliance personnel) who report misconduct 
internally, not simply those reporting to the government. 

SEC whistleblower program established under Dodd-Frank was reportedly 
the model for these provisions.

New Whistleblower Program

Previous Program New Program

Discretionary award capped at lesser
of 25% of the resulting financial 
penalty or $150,000.

Mandatory award of up to 30% of 
funds collected. 



Treasury must issue rules for a pilot program to permit financial 
institutions to share SARs and related information with foreign 
branches, subsidiaries and affiliates for the purpose of combatting 
illicit finance risks.

• The pilot program regulations are to be issued prior to 
January 1, 2022.

• Treasury is required to brief Congress one year after the rules 
are implemented and every three years thereafter.

• Regulations may not permit a financial institution to share 
SARs and related information with foreign branches located 
in the People’s Republic of China, the Russian Federation or a 
jurisdiction that is a state sponsor of terrorism.

Cross-Border SAR Sharing



o The AML Act imposes new penalties for:

• Financial Institutions
• Repeat offenses of the BSA (up to greater of 3X profit 

gained or loss avoided or 2X maximum penalty for the 
violation).

• Financial Institution Employees
• “Egregious” BSA violations committed by individuals 

carry 10 year prohibition on board service. 
• Individuals who violate the BSA can be required to 

repay any bonus paid during year in which violation 
occurred.

• Financial Institution Customers
• Politically Exposed Persons (“PEPs”) who knowingly 

conceal, falsify, misrepresent (or attempt to do so) (i) 
ownership or control of assets or (ii) the source of funds 
in a monetary transaction (face penalty of up to 10 
years imprisonment and fines up to $1,000,000).

o Prospective application only:  offenses charged or resolved 
before passage of the NDAA are ineligible for the new penalties.

Enhanced Penalties



o Annual Report. The Attorney General must submit an annual report to 
the Treasury on use of data derived from BSA reporting to evaluate the 
usefulness of and potential revisions to requirements.

o FinCEN must: 

• disclose periodically  summary information to each financial 
institution on any SARs filed by such institution that were useful; 

• publish semi-annually threat pattern and trend information; 
• establish FinCEN Exchange to facilitate a voluntary public-private 

information sharing partnership; and 
• conduct assessment of whether to establish FinCEN no-action 

letter process.  

o Treasury Secretary must conduct formal review and submit report to 
Congress within the year to reduce unnecessary burdensome 
requirements and improve CTRs and SARs. 

o Future Requirements.  Prior to imposing new SAR requirements, Treasury 
must consult with federal and state regulators and consider:

• National AML priorities;
• Statutory purposes for SAR obligations; and 
• Means and form of reporting, including the burdens to reporters 

and efficacy of reports.

SAR Improvements



Emerging Payments. Revises BSA definitions to 
reflect virtual currency and other financial 
innovations since 2001—effectively requiring 
financial institutions to account for risks 
presented by these instruments.

• Emerging payment methods (such as 
virtual currencies) described as potential 
conduits for illicit funds.

• FinCEN’s authority expanded to collect 
information for CFT purposes (in addition 
to the traditional AML purposes). 

Change to AML/CFT 
Program Requirements



Resources

Helpful Links:

– The Anti Money Laundering Act of 2020

– Exiger Client  Update 

– Debevoise Client Update 

– FinCEN’s Sept. 2020 AML Program ANPRM

https://www.exiger.com/wp-content/uploads/2021/02/NDAA-AMLA.pdf
https://www.exiger.com/perspectives/client-alert-the-anti-money-laundering-act-of-2020/
https://urldefense.com/v3/__https:/www.debevoise.com/-/media/files/insights/publications/2021/01/20210104-congress-passes-sweeping-anti.pdf__;!!NJzXArZ6!ThGtsxclk77a9DOQNAbz9svxLXHMke0lvaT1ePTzBbj6YgamO3Nks3j9hhtUnYU$
https://www.fincen.gov/news/news-releases/fincen-seeks-comments-enhancing-effectiveness-anti-money-laundering-programs
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Follow on Linkedin

John W. Melican is a Managing Director, Americas Regional Leader and Global Head of Financial 
Crime Compliance Practice, based in Exiger’s New York office, where he is a leader in the firm’s 
regulatory compliance, anti–money laundering (AML), anti–corruption, reputational risk, and due 
diligence practice areas.

Speaker:

mailto:Jmelican@Exiger.com
https://www.linkedin.com/in/john-melican-91b613a3/


David Sewell
Counsel, Debevoise & Plimpton
dswewell@debevoise.com
Follow on Linkedin

David Sewell is a counsel in the firm’s New York office and a member of the firm’s Financial 
Institutions and Banking Groups. Mr. Sewell is also Secretary of the New York City Bar Association 
Committee on Banking Law. Recognized by The Legal 500 US (2020), his practice focuses on 
banking regulatory and enforcement matters with special emphasis on anti-money laundering, 
sanctions and financial crime compliance issues.
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mailto:dswewell@debevoise.com
https://www.linkedin.com/in/davidgsewell/


Kim Lacey
Chief AML Officer, Key Bank
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Kim is currently the Chief AML Officer for Key Bank, headquartered in Cleveland, Ohio, where she 
is responsible for oversight of the bank’s BSA/AML and OFAC compliance programs. Prior to 
joining Key, Kim served as the Managing Director, Global Head of AML Infrastructure and Strategy 
for Citibank, where she had responsibility for global AML policies, issues escalation, SAR reporting, 
communications, regulatory tracking, training, and acted as the Chief Administrative Officer for 
the Global AML Compliance Program. Prior to her time at Citi, Kim served as the AML Strategies 
and Planning Manager for two years, and the head of AML for eight years, at SunTrust Bank in 
Atlanta, Georgia. Before moving into AML, Kim practiced as a corporate and securities lawyer for 
twelve years in private practice and at SunTrust Bank. Kim graduated with a Bachelor of Arts, cum 
laude, from the University of Southwestern Louisiana, and received her Juris Doctor, magna cum 
laude, from Tulane University School of Law, where she served as an Associate Editor on The 
Tulane Law Review and was a member of the Order of the Coif. She is a member of the Georgia 
and Florida Bars.
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https://www.linkedin.com/in/kimberly-lacey-98319913/
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J.T. currently leads Goldman’s Financial Crime Compliance oversight of new business acquisitions, 
an area that has grown rapidly with the purchase of United Capital and Folio Financial, among 
others. In this capacity, J.T. coordinates the diligence of potential target companies, assesses 
inherent risks and current program sophistication and drives the process of alignment with firm 
standards, integration and assimilation. J.T. relocated to Richardson, TX, in 2018 to assist with the 
development of the FCC Execution function for the firm’s credit card business and to serve as 
deputy head of FCC for that office. J.T. joined Goldman Sachs in 2013 and served as an 
investigator in the Transaction Surveillance Group and also worked in the Alternative Fund 
Services section of GSAM. Prior to joining the firm, J.T. earned a Bachelor’s degree in International 
Relations from Rollins College and a JD from Suffolk University.
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https://www.linkedin.com/in/j-t-baker-528a0423/


Thank you


